
If you have invested in a serviced apartment in NSW, recent court decisions

could leave you with no rights to sue the builder for building faults.

Chris Kerin, a partner at Teys Lawyers, says a series of wins by developer

Brookfield Multiplex in the NSW Supreme Court mean apartment owners are

no longer able to sue for building negligence in the event of water ingress,

cracks or other structural problems.

“All of a sudden there are a whole lot of buildings that don't have any recourse

at all for building negligence,” Kerin says.

The most recent case involved the owners corporation of a block of Mantra

serviced apartments in Chatswood who had sued the builder, Brookfield

Multiplex, alleging negligent building causing issues such as water ingress.

Residential apartment owners have a six-year statutory warranty period

during which the developer is required to fix structural defects, but this does

not apply to serviced apartments, which are a bit like hotel rooms. So

serviced apartment owners have to instead sue the builder for negligence.

But Justice Robert McDougall in October ruled Brookfield Multiplex did not

owe the owners a duty of care when constructing the building, effectively

ruling out the negligence avenue.

The decision follows another in June where owners of a residential apartment

complex in Terrigal, on the NSW Central Coast, were found to not have the

ability to sue the builder for negligence because they had the protection of

statutory warranties under the Home Building Act.

Mr Kerin, who acts on behalf of owners corporations in defects claims, says

there are probably 38,000 people in NSW alone who live in an apartment

building newer than three years and are affected by defects. The NSW

Supreme Court is dealing with dozens of cases over defects, with many more

in local courts and tribunals.
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He said these recent decisions would have a major impact on the future rights

of non-residential apartments in NSW, and could impact cases in other states.

While residential apartments have the benefit of statutory warranty periods,

non-residential apartments rely on negligence claims. “They’re serviced

apartments, hotels, anything that doesn't have owners living in them, they

don’t have statutory warranties and they can’t sue for negligence, so they

have no recourse.”

“That’s bad. The builders can do what they like.”

Brookfield Multiplex has been on the front foot in challenging defect claims in

recent years, after announcing it was no longer building apartments in NSW

due to an expensive litigation tail that was wiping out its profits.

George Kostas, managing director construction and development for

Brookfield Multiplex Australasia, says Brookfield Multiplex had built 60

residential buildings in NSW worth $2.5 billion, and all of them had been

subject to defect claims.

“I don’t accept that was the case,” Mr Kostas told The Australian.

He called for clearer definitions of defects to give developers more certainty,

arguing litigation was forcing builders out of doing business in New South

Wales.

Kerin says Brookfield Multiplex was taking a more adversorial approach to the

detriment of apartment owners.

“Brookfield Multiplex’s approach is to focus on technical points of law rather

than rectifying the defects or improving building quality practice,” Kerin says.
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